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The Taxation of Non-Doms 

 
In August the government updated reforms to the taxation of non-UK doms and added 
further consultation on some additional points. Aside from confirming that the de-minimis 
for overseas income and gains would remain at £2,000 for the purpose of the remittance 
basis, and commenting on foreign capital losses, the key issues are as follows:  
 

 Long term UK resident non-doms will be considered deemed domiciled for all 

taxes, rather than just inheritance tax 

 An extension of the inheritance tax charge to those non-doms holding enveloped 

UK residential property  

 An expansion of business investment relief, through which non-doms are able to 

benefit from a relaxation of the remittance basis when investing in UK businesses 

There was concern and ambiguity as to how those non-doms who have settled non-UK 
assets on trust before acquiring deemed domicile status under the existing rules, would be 
treated. There were proposed changes to the taxation of so called Excluded Property 
Trusts which would seek to tax individuals on the benefits they receive from such trusts, 
irrespective of the income and gains generated. These proposed changes have been 
reversed, in favour of a different regime.   
 
Draft legislation on all proposed changes is expected towards the end of the year, to be 
included within Finance Act 2017.  
 
Deemed domicile 
 
Individuals will be deemed to be domiciled in the UK once they have been resident in the 
UK for 15 out of the past 20 tax years. Years of tax residence will include split years and 
years of dual residence and the counting of years has been modified by the new 
proposals. Years in childhood will be valid for assessing deemed domicile.  
  
Those who are born with a UK domicile who move overseas and acquire a non-UK 
domicile of choice, but who later return to the UK, will revert to being UK domiciled from 
the start of their new period of UK residency.  
 
Individuals who leave the UK and acquire a domicile of choice elsewhere, will be able to 
consider themselves non-dom once they have been non-UK resident for 4 years. This is 
an improvement on the proposed extension to 6 years.   
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Excluded property - UK residential property  
 
Non-UK doms who hold UK assets directly are subject to UK inheritance tax in respect of 
those assets. The current rules allow, however, for non-UK doms to protect their UK 
assets from inheritance tax by holding them indirectly via certain overseas structures.  UK 
residential property will no longer be protected from the inheritance tax regime. The value 
of the overseas company will be subject to inheritance tax under the relevant property 
regime to the extent that its value derives from UK residential property. The definition of 
UK residential property will be confirmed in the draft legislation, but will be based upon the 
definition of existing legislation under the NRCGT (Non Resident Capital Gains Tax for UK 
residential property) and ATED (Annual Tax on Enveloped Dwellings for UK residential 
property held via companies) regimes. The government preference is for a variation on 
the NRCGT definition. The value of the company may be adjusted to allow for debt, but 
only where the debt has been incurred exclusively for the purchase of the residential 
property.  It remains to be seen how the legislation will deal with mixed use property 
although there are provisions to allow for change in use. The use of the property for the 
two years prior to transfer will be taken into account, in a manner similar to the rules for 
inheritance tax business relief.   
 
No relief will be available for de-enveloping UK residential property before the new regime 
comes into effect from April 2017. The government does not feel that it has to provide any 
such incentive for taxpayers to de-envelope their assets.   
 
The existing targeted anti-avoidance rules will be expanded to include arrangements for 
the ownership of UK residential property.   
 
Charges will be applied to relevant UK residential property to stop it from being sold 
without inheritance tax payments being made.   
 
Rebasing to 5 April 2017 
 
A number of transitional provisions are to be introduced to smooth the path for those who 
will now be taxed as for a UK dom. The key provisions are for the rebasing of capital 
assets and the cleaning of mixed fund accounts.   
 
The rebasing election will allow some, but not all, relevant individuals to rebase their 
assets to market value at 5 April 2017. This will result in any expectant gain up to 5 April 
2017 being outside the charge to capital gains tax when the asset is sold on or after 6 
April 2017. Individuals should however take care when remitting the proceeds of sale to 
the UK. Where the asset was purchased with untaxed foreign income or gains, a 
remittance charge may still arise.  
 
The rebasing opportunity is not available to returning UK doms or those becoming 
deemed domiciled in the years after 2017/18.   
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Mixed funds 
 
An opportunity exists for non-doms with overseas bank accounts which have become 
“tainted” over the years of UK residence, to clean up those accounts. This is a very 
welcome provision and a good opportunity for individuals to tidy up their overseas bank 
accounts (or similar) in order to make tax efficient remittances to the UK (e.g. from clean 
capital). It is anticipated that this move will encourage non-doms to invest in the UK.   
The opportunity will be available for one year only, from April 2017 and only where the 
mixed fund can be identified into its constituent parts.   
 
Business investment relief 
 
The current business investment relief provisions were introduced in order to encourage 
non-doms to invest in UK businesses. In brief, the relief from the remittance basis charge 
is available to those who subscribe for shares in commercial trading companies, with 
restrictions on the timing of the remittance and the use of the funds. No details are 
currently available on the expansion of the relief. For instance, it is as yet not known 
whether the rules will be expanded to allow for investment in partnerships.   
 
Excluded property trusts and protected settlements  
 
It has been common practice for non-doms to settle assets on trust before becoming 
deemed domiciled in the UK for inheritance tax purposes. Given the far reaching changes 
to non-doms, the future taxation of these settlements was unknown. There had been 
proposals to tax individuals on the benefits they receive from such trusts, irrespective of 
the income and gains generated within the trust. The proposed benefits charge has now 
been rejected.   
 
Instead, it is proposed that the settlor of an excluded property trust will be taxed on 
income and gains in the trust if they (or broadly those connected to them) receive a 
benefit from the trust. The remittance basis protection for foreign income and gains will no 
longer be available to them.   
 
Income tax rules for offshore settlements will now result in the income tax charge falling 
on the settlor when income is distributed even where the income is paid out to a 
beneficiary.   
 
A number of the offshore trust protections will remain in place. The existing beneficiary 
charge for capital gains tax will continue where the settlor does not derive a benefit from 
the trust and no additions are made to the trust going forward. This will allow the trust to 
fall under the definition of a “protected settlement”. A protected settlement is one that must 
have been created before the settlor was deemed domiciled and has not been added to 
since they became deemed domiciled. The definition of an addition to the trust is widely 
drawn and so care should be taken, particularly when considering the settlement of trust 
expenses and tax liabilities in offshore structures.   
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Impacted trustees and individuals should review their structures to consider whether their 
needs are met under the new rules and to consider whether continuing trusts will benefit 
from the protected settlement provisions.   
Key action points: 
 

 Consider rebasing of assets 

 Consider mixed fund clean up exercise 

 Review existing trust structures  

 Consider ownership of UK residential property  

The proposals are complex and the detail will be in the legislation. It will be necessary to 
look carefully at the legislation as the charges are being specifically targeted to particular 
relevant individuals and situations. The government is differentiating between different fact 
patterns e.g. those born in the UK compared to long term resident deemed domiciled 
individuals.   
 
If you have any questions or would like any further information, please contact your usual 
James Cowper Kreston contact or Sarah Robert on 0118 9590261 or Helen Cuthbert on 
01491 848500. 


