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A DIFFERENT 

 

PERSPECTIVE, A BROADER VIEW 
 

STATUTORY RESIDENCY TEST – DRAFT LEGISLATION 
 
 
HMRC’s draft legislation on the statutory definition of tax residence was released in June 2012 
as part of a wider revision of residency rules.   A revised draft of the legislation will be 
published in autumn 2012 as part of Finance Bill 2013 for a further 12-week period of 
consultation.  However the Treasury regards the legislation on the statutory residency test as 
close to final 
 
 
The current rules 
 
The current rules include treating individuals as being UK resident for income and capital 
gains taxes if they:  
 

 Spend 183 days or more in the UK in any one tax year; or 

 Come to the UK with the intention of living here permanently or to work here for a 
longer period with no fixed end-date; or 

 Come to the UK on a temporary basis and spend 91 days or more on average over a 
four-year period; or 

 Come to the UK for employment or other purpose that means they remain in the UK 
for at least two years, irrespective of whether they spend 183 days or more in the 
UK; or  

 Usually live in the UK and just go abroad for business or holidays for short periods.  
 
 
The new rules 
 
The new test applies for income tax, capital gains tax and inheritance tax. It will not apply for 
national insurance, but this may be considered as part of wider review of alignment of income 
tax and national insurance. 
 
There are three main parts to the test, which are detailed below.  The words marked are 
defined further in the legislation, and these definitions are explained further beneath.  There 
are special provisions for international transportation workers and cases where the taxpayer 
dies in the year, and these have not been covered here. 
 
The test is focused towards establishing residency, rather than non-residency.  The draft 
legislation starts with establishing if an individual is definitely resident, and with that found, no 
further progress down the tests is needed.  This focus is a theme throughout the draft 
legislation and we believe should be taken as an indication of the Revenue’s likely 
interpretation of any grey areas.  
 
The previous rules will continue to apply for tax years up to 2013/14.  However a taxpayer can 
elect for the new tests to be applied for earlier tax years, to establish their residency for 
2013/14 onwards.   
 
The test will bring more clarity, but uncertainties remain.  
 



 

 

 

 

 

 

 
The test 
 
Residence test 
If any of the following conditions apply then the individual will be conclusively UK resident:  

 Present in the UK for 91 days(1) or more in the tax year, and during which periods they 
only have one home(2) which is in the UK, or owns more than one home(2) all of which 
are in the UK; or  

 Present in the UK for 183 days(1) or more in the tax year; or  

 Present in the UK during a period of 276 days (9 months) full-time(4) work in the UK.  
This period may stretch over two tax years.  This does not apply if the individual spends 
more than 25% of their working days(3) in the tax year overseas.  In addition, if the 
individual has 31 days or more without a working day(3) in the UK (excluding periods of 
sick leave or holiday), the period under review ends and a new one starts.  The 
Treasury is reviewing whether the period should be raised to 12 months.   

 

Non-residence test 
If any of the following conditions apply, then the individual will be non-UK resident:  

 Present in the UK for less than 16 days(1) in the tax year and UK resident in at least 
one of the previous three tax years; or  

 Present in the UK for less than 46 days(1) in the tax year and was not resident in the 
UK in any of the previous three tax years; or  

 Present in the UK for less than 91 days(1) in the tax year, carries out full-time(4) work 
abroad for the whole tax year, and spends no more than 21 workdays(3) in the UK.  The 
Treasury is reviewing whether the permitted UK workdays(3) might be increased to 25, 
or the definition of a workday(3) be increased (see below). 

 
Sufficient ties test 
This applies where an individual’s circumstances are more complicated, and they have not 
met the residence or non-residence tests. The principle applied is that the more connections 
that an individual has with the UK, then the less time they can spend in the UK, if they wish 
to be non-resident. The thrust of the test seems to be where an individual has as the centre 
of their life. Connection factors include, for example, whether family members are resident in 
the UK and the availability of accommodation.  
 

Days spent in the UK in 
the tax year 

Taxpayer resident in one or 
more of the previous three 

tax years - number of ties to 
be deemed resident in the 

year 

Taxpayer non-resident in 
all of the three previous tax 
years - number of ties to be 

deemed resident in the 
year 

Less than 15 Not resident Not resident 

More than 15 but fewer 
than 46  
 

At least 4 connecting factors Not resident 

More than 45 but fewer 
than 91 

 

At least 3 connecting factors All 4 connecting factors 

More than 90 but fewer 
than 121 
 

At least 2 connecting factors At least 3 connecting factors 

More than 120 At least 1 connecting factor At least 2 connecting factors 

 

 



The connection factors are: 

 Family(5)  

 Accommodation(6) 

 Work(7) 

 90-day(8) 

 Country (only applies where taxpayer UK resident in one of the previous three tax 
years)(9)  

 
There may be automatic doubling-up of factors ie there will be UK accommodation where 
there is UK based family. 
 
Definitions 
 
We believe that the record keeping in some cases will be difficult, particularly relating to 
working days (3), but the onus will be on the taxpayer to be able to prove the point.  Even 
HMRC accept that this will be a difficult area. 
 
1. Day counts 
 
 A day in the UK is counted if the individual is present at midnight.  There are two exceptions: 
 

 Transit day.  The individual leaves the next day and does no more than activities 
incidental to transit, ie meetings with family or business would preclude this relief 
applying. 

 Exceptional circumstances.  This would be if the individual was prevented from leaving 
due to civil disturbances, natural disaster, sudden or life threatening illness.  This relief is 
limited to 60 days in the tax year. 

 
The exceptional circumstances relief was part of the previous regime.  It was absent for the 
first proposals but has been added since the consultation. 
 
The Treasury is considering an additional anti-avoidance rule, to catch situations where an 
individual is present in the UK for a large number of days on successive visits, but manages 
to habitually avoid being in the UK at midnight. 
 
2. Home 
 
A home may be any place (including a vehicle or vessel), regardless of whether the taxpayer 
has any formal interest (leasehold, freehold or licence) in the property, but not necessarily a 
property that the taxpayer did live in, merely because they continue to retain an interest in the 
property.  The latter anticipates than an individual may leave the UK but retain their previous 
home as an investment property, let out to third parties.  
 
‘Home’ is not defined, the Treasury’s view is that it would not be possible to comprehensively 
define given the variety of ways individuals live, but suggest that 'the vast majority of people 
will know where their home is'.  This could leave a significant grey area in the rules, which we 
may see tested in the courts. 
 
A home is counted if it is available to the taxpayer for a period of 91 days, part or all of which 
is in the tax year. This period may straddle a tax year, which may result in a 
disproportionately unfair result in some cases. 

 



 

3. Working day 
 
A working day is more three hours of work, employment or self-employment, but not where 
the taxpayer is performing voluntary work without a contract.  The Treasury is reviewing 
whether the definition might be increased to five hours work or more. 
 
The definition of ‘work’ has been significantly expanded on the current rules, for example 
training time and incidental duties are not currently counted as ‘work’ in the UK.   
 
‘Work’ under the new rules includes travelling time, where, under UK tax law, the costs are 
deductible by the employee as expenses of their employment, or deductible by the self-
employed against their profits.  'Travel' includes travel to and from clients and a temporary 
work place, it does not include ordinary commuting unless the employee is working (which 
they often will be if the commute is by train).   
 
‘Work’ also includes training time, where the costs are borne by the employer and the 
training is for the better performance of the taxpayer’s employment duties, or deductible 
(under UK tax law) by the self-employed against their profits.  However it does not cover 
any training paid for (and borne) by the employee, so a self-funded MBA at LSE (for 
example), would not be caught.  
 
Work is performed where it is performed, except where the taxpayer is in transit (by sea, air, 
or tunnel) to or from the UK, when it is deemed to be performed overseas. This relief only 
covers work done from the dis/embarkation point, not the travel in the UK from/to there. 
 
4. Full-time work 
 
Full-time work is 35 hours per week on average over the period in review.  The period is 
adjusted for holiday or sick leave, but not weekends and bank holidays, with a maximum 
deduction of 15 days for periods between self-/employments.  Where the taxpayer has more 
than one self-/employment, concurrently or consecutively, these are aggregated to 
determine the average across all. 

 
‘Full-time’ work abroad is not adjusted to include part-time work abroad.  The test is based 
on where work is done, not the location of the employer or the contract.   (Again, there are 
special provisions for international transportation workers and these have not been covered 
here.) 
 
It must be flagged that the tests to qualify for full-time work abroad are more onerous than 
those to be caught as full-time work in the UK:  

 Full time work abroad is 276 days abroad with less than 20 workdays in the UK (the 
Treasury is reviewing whether the permitted UK workdays might be increased to 25); 

 Full-time work in the UK is 276 days (9 months) in the UK with up to 25% of workdays 
(ie 50 days) outside the UK (the Treasury is reviewing whether this period should be 
raised to 12 months). 

 



 

 
5. Family 
 
Family is limited to spouse and minor children resident in the UK, and applies if one of these 
people exists at any time during the tax year. Spouse includes civil partner, or co-habitee 
where living together as spouses.  It does not include relationships where the couple are 
separated under a Court Order or in circumstances where the separation is likely to 
permanent. 
 
A minor child is not counted for this test if: 

 The parent sees the child in the UK for less than, all or part of, 62 days in the tax year.   

 The child is in full-time education in the UK, at school, college or university, spends less 
than 21 days in the tax year in the UK outside term-time, and would not be resident in 
the UK in the tax year if it were not for their education here. 

 
6. Accommodation 
 
Accommodation is any place in the UK available to the taxpayer to live for a continuous 
period of more than 91 days in the tax year, if they spend one night there (or 16 nights in the 
case of accommodation with family).  Gaps of up to 16 days in the continuous period, where 
the accommodation is not available to the taxpayer, are ignored.  Family for these purposes 
are ancestors, descendents, and siblings of the taxpayer or their spouse or civil-partner. 
 
It includes: 

 A home(2) in the UK. 

 Holiday home, week-end home, temporary retreat, etc. 

 A flat kept by an employer for employees’ use.  

 Boarding school accommodation (ie in establishing the residence status of a child). 

 Other accommodation, for example with family or friends. 

 It could even include a hotel if the bookings were such as to be caught (ie a reservation 
for three months or more, or reservations every fortnight).   

 
7. Work 
 
This connecting factor applies if the taxpayer spends 40 working days(3), continuously or 
intermittently, in the UK, in the tax year. 
 
8. 90 day 
 
This connecting factor applies if the taxpayer has spent more than 90 days(1) in the UK in 
one or both of the previous two tax years. 
 
9. Country 
 
This connecting factor applies if the taxpayer spends time in more than one country during 
the tax year, but more time in the UK than any other. 
 
 

For more information please contact your usual James Cowper contact. 


